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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

Misc (J) 07/2020 (i/c T.S. 04/2020) 

09-02-2022 

Both sides are represented.  

Today is fixed for order. 

I have already heard learned counsel appearing for 

both sides.  

This instant Misc (J) case has arisen on petition no. 

41/20 dated 04-01-2020 filed by the petitioner under Order 

XXXIX Rule 1 and 2 r/w Section 151 of the CPC, with a 

prayer to grant temporary injunction against the opposite 

party.  

The main contention of the petitioner is that the 

petitioner is the Licensee of the land belonging to the 

Opposite parties, who are the authorities holding posts at 

various designations of Indian Railways. The suit land was 

initially licensed out by the N.F. Railways to Smti Lal Moni 

Devi in sometimes in the year 1969 or so. There is a hotel 

under the name and style of Annanapurna Hindu Hotel in 

the name of the Petitioner and the petitioner has taken 

electricity connection for the said hotel in his name which 

still continues. The petitioner is earning from the hotel is 

the only source of income of the petitioner. The license of 

the Railway land remains in the name of Smti. Lal Moni 

Devi. Thereafter Smti. Lal Moni Devi had left the suit land 

in the year 2004, so, she handed over the possession of 

the suit land to the petitioner without any interruption and 
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disturbance from any side has been enjoying the 

possession of the suit land. The petitioner has applied 

before the defendant No.2 for transfer of the said license 

from the name of Smti. Lal Moni Devi in his name vide his 

application dated 15.05.2004 as he has been possessing 

the suit land and running a hotel business. The said 

application for transfer of License in the name of the 

petitioner was accepted by the Opposite Parties. 

The petitioner has been trying to pay all the pending 

dues in respect of the suit land on severable times. The 

petitioner is in possession of the suit land till date with the 

consent of the Opp. Parties. Be it mentioned here that the 

name of petitioner was not formally transferred as license 

of the suit land. The opposite parties have from time to 

time assured the petitioner that his name shall be 

transferred as license against the suit land and thereafter 

they will receive all outstanding dues for the License from 

the petitioner.  But despite of repeated requests by the 

petitioner such transfer was postponed by the opposite 

parties on one pretext or another. It is also stated that the 

petitioner, though his name has not been formally 

transferred as licensee of the suit land but he has been 

possessing the suit land for more than 15 years and as 

such the petitioner has became licensee of the suit land. 

The petitioner has obtained Holding being No-107 of Ward 

No.2 in his name in respect of the Hotel/ structure standing 

thereon and running his business. All the developments are 

in the knowledge of the Opposite Parties and they have 
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impliedly acceded to it. The petitioner has been paying all 

dues, municipal taxes, electricity bills etc. In his own name 

ever since his application for transfer. The opposite parties 

have never raised any objection in this regard. 

The petitioner also stated that he received a notice 

being No. WS/LAND/01/350 dated 30.12.2019 to vacate 

the suit premises within 7 days w.e.f. 30.12.2019 on some 

baseless and superficial grounds. The opposite paries have 

alleged that the petitioner is unauthorizedly occupying the 

suit land without having any valid license. But as reiterated 

in the above paragraphs, the petitioner also submitted a 

Memorandum before the than Deputy Commissioner, 

Sonitpur, Tezpur, in the year 2008 and after receiving the 

same , the Deputy Commissioner, Sonitpur, Tezpur issued 

a request letter dated 04.02.2008 to the Railway 

Authorities for taking necessary action but all the effort 

remained fruitless. The opposite party taking advantage of 

their own default have sent the above notice. 

The petitioner also stated that there are more than 

25 No’s of Shop keepers in the said locality over the 

Railway land who have been running their business and 

some of them have received License from the Railway 

Authorities. The suit land is not near the Railway Station or 

the Railway Tracks as it is at a distance from the Railway 

Station or the Railway Tracks and is not urgently required 

by the Railway Authorities. 

It is further stated that Notice being No. 

WS/LAND/01/350 dated 30.12.2019 cannot be issued by 
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opposite Party No.3, this notice ought to have been issued 

by the Estate Officer, Rangia Division, Rangia, N.F. Railway 

as per the provisions of The Public Premises (Eviction of 

Unauthorized Occupants) Act 1971. The tin shed pucca 

structure on the railway land is the premises belonging to 

the Petitioner and the municipal holding is in his name. The 

continued possession of the plaintiff over the suit land is 

protected in view of the procedural safeguards contained in 

the Public Premises (Eviction of Unauthorized Occupants) 

Act 1971, which do not permit any dispossession save and 

except in accordance with the procedure laid down therein. 

The petitioner also stated that he has just and legitimate 

cause to canvass before the Court and has made out a 

prima facie case and in any case the petitioner is thrown 

out of the land before determination of his rights over the 

suit land, the very purpose of the instituting the suit would 

became infructuous and the plaintiff would be non-suited 

for the illegal acts and/or omission on the part of the 

defendants causing irreparable injury to the petitioner who 

deserves all protection of law but  issuing restrain order 

against the opposite parties, its officers, employees, agents 

etc. prohibiting and restraining them from ousting the 

petitioner from the suit land during the pendency of the 

suit. There is an imminent danger  of the petitioner being 

removed from the land and his structure over the land 

being dismantled by use of force on the part of the 

Officers, employees, agents etc. of the opposite parties as 

such immediate and urgent orders of restrain are 
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necessary to protect the possession of the petitioner over 

the land.  

The petitioner also stated that the defendants have 

received the summon and appeared before the Court and 

contested the suit by filing written statement. The 

petitioner further submits that during the pendency of the 

aforementioned Title suit and Misc(J) case, the Railway 

authority served a Notice dated 10.12.2021 upon the 

petitioner Sri Biman Mandal under section 5(1) of Public 

Premises (Eviction of Unauthorized Occupants) Act 1971 

and accordingly ordered to vacate the suit land within 15 

days of publication of this order and in the event of refusal 

or failure to comply with this order within the period of 

specified above the said Biman Mandal and all other 

persons concerned are liable to be evicted from the said 

premises, if need be, by the use of such force as may be 

necessary. 

The petitioner also submits that though in the 

aforesaid notice of the Estate Officer dated 10.12.2021, 

mentioned in the reason No.1 

But in fact no such show cause notice dated 

07.01.2020 has been served upon the petitioner as claimed 

and the said fact can easily be verified from the Paragraph 

12 of Written Objection of the Opposite Parties dated 

19.12.2020 wherein they have specifically stated that 

“Railway Authority issued on 08.12.2007 and 09.02.2008 to 

the petitioner under the provisions of the Public Premises 

(Eviction of Unauthorized Occupants) Act 1971”. However, 
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if the Railway Authority had served any notice dated 

07.01.2020 upon the petitioner as claimed by them then 

they should have mentioned the vital fact in their written 

objection.  

Hence, the petitioner prayed to preserved the subject 

matter of the suit under Order XXXIX Rule 7 r/w Section 

151 of CPC by restraining and prohibiting the opposite 

parties and their officers, agents, etc from evicting the 

petitioner from the suit land described in the schedule 

during pendency of the suit and accordingly vide order 

dated 15.12.2021, this court has passed status-quo order. 

The opposite parties pleaded that the suit land was never 

leased out by the N.F. Railway to any person namely Smti 

Lalmoni Devi and no license was issued to Smti Lalmoni 

Devi. In the year 1969, the petitioner is unauthorized 

occupant of the suit land. The “Annapurna Hindu Hotel” is 

not situated on any railway land licensed out by the 

N.F.Railway to Smti Lalmoni Devi. The N.F.Railway at no 

point of time accepted any rent or license fees for the suit 

land from the petitioner or from Smti Lalmoni Devi. The 

construction of the “Annapurna Hindu Hotel” is not 

involved in taking electricity connection for the said Hotel 

and is not aware whether electricity connection was 

obtained in the name of the petitioner or in the name of 

Smt. Lalmoni Devi. The petitioner is guilty of encroaching/ 

unauthorizedly occupying the Railway’s suit land and 

earning his alleged livelihood from the hotel on his own risk 

and is bound to vacate the suit land. It is also denied that 
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in respect of the suit land no license to possess the suit 

land was issued to one Smt. Lalmoni Devi. The opposite 

parties are not at all concerned if at all Smti Lakmoni Das 

as no Railway land at Rangapara was ever lease to one 

Smti Lalmoni Devi, therefore, there is no question of 

handing over any Railway land to the petitioner by her.  

Thereafter, the Railway Board resolved and 

instructed all Indian Railways vide it Letter 

No.80/W2/18/O/A dated 07.06.1984 not to grant any 

Temporary License to any private individual to set up 

shops, commercial offices, vending stalls etc. not 

connected with Railway working on any Railway Land. The 

petitioner never applied to the Opposite party No.2 for 

transferring the license to posses the suit land.  

It is further stated that since no license was issued to 

one Smt. Lalmoni Devi, there is no question of transferring 

the same from her name to the name of the petitioner. 

The petitioner is considered as a encroacher hence the 

railway served several notices to the petitioner from time 

to time to vacate the railway land. Railway issued notices 

on 08.12.2007 and 09.02.2008 to the petitioner under the 

provisions of the Public Premises (Eviction of Unauthorized 

Occupants) Act 1971”. Once an unauthorized occupant the 

petitioner is always an unauthorized occupant. The very 

entry of the petitioner in the railway land is encroachment. 

The opposite party on different occasions asked the 

petitioner to vacate the railway land as the petitioner was 

never accepted as an authorized occupant of the railway 
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suitland. The opposite parties in no manner “impliedly” 

accepted the “title” of the petitioner over the suitland and 

the opposite parties never accepted “impliedly” the 

petitioner as license in respect of the suitland. The notice 

dated 30.12.2019 is a valid notice and issued by Sr. 

Section Engineer (works), Rangapara North being the 

Authorised Officer. The opposite parties are not concerned 

with regard to submission of memorandum before the 

Deputy Commissioner, Sonitpur, Tezpur for the land.  It is 

admitted that there are 27 number of occupants in the 

locality of the suitland and out of 27 only 9 numbers of 

occupants granted valid license by the Indian Railways. 

The opposite parties intend to relocate the said authorized 

nine (9) number of occupants in some other Railway land 

and shall evict the remaining 18 number of unauthorized 

occupants as the Indian Railways have made elaborate 

plan to develop the entire vacant railway land for ingress 

and egress of vehicles and for parking of vehicles. 

It is further stated that petition it is stated that the 

Railway is not at all concerned if at all the petitioner 

obtained holding number in respect of the Hotel standing 

on the land that the petitioner has been paying all the 

dues, Muncipal tax, electricity bill etc. for the hotel. No 

occurrence of the railway was given or never gave any no 

objection to any authority to register the Hotel as Holding 

No.107 of Ward No.2 and to obtain electric connection in 

the hotel in the name of the petitioner.  
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It is further stated that the petitioner approached the 

Member of Parliament Sri Pallab Lochan Das seeking his 

intervention in the matter but the Estate Officer, Rangia 

i.e. the Divisional Engineer/III/Rangia(DEN/III/RNY) issued 

direction to evict the Petitioner as early as possible. Hence, 

the Notice No.WS/LAND/01/350 dated 30.12.2019 was 

issued with the concurrence, approval, knowledge and with 

the authorization of the Estate Officer, Rangia. The 

petitioner is unauthorized occupant as admitted by himself. 

Hence, he is not protected under any law of the land and 

that there is no prima facie case in favour of the petitioner 

and the balance of convenience is in favour of the opposite 

parties and if the injunction as prayed for is granted it will 

cause irreparable loss and injury to the opposite parties. As 

such, the opposite parties prays for dismissing the Misc(J) 

case  with costs as it has been falsely instituted with 

against the opposite parties. 

As per the provisions of Order XXXIX Rule 1 & 2 of 

the Code of Civil Procedure, the essential ingredients 

necessary to be proved for grant of temporary/ad interim 

temporary injunction are: 

i. Prima Facie case. 

ii. Balance of Convenience. 

iii. Irrepabale loss. 

i. Prima Facie case:  The petitioner is aggrieved 

by the alleged Notice No.WS/LAND/01/350 dated 

30.12.2019. Thus, whether the shed pucca structure on 

the railway land is the premises belonging to the petitioner, 
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whether the opposite parties will forcibly evict the 

petitioner by demolishing his structure from the suit land 

and whether the petitioner is entitled to the relief claimed 

for would be decided in the original suit after weighting the 

evidence, but at this stage after carefully perused the 

entire copies of documents submitted by the petitioner as 

well as the opposite party and on perusal of the same it is 

clearly apparent to me that a prima facie case in favour of 

the petitioner to go for trial, and to get the relief he is 

praying for in this petition is established. Hence, in light of 

the above discussion, this point is decided in favour of the 

petitioner. 

ii. Balance of convenience: So far as the balance 

of convenience is concerned there is no doubt that the 

petitioner has raised an objection against an arbitrary 

Notice issued by the Opposite Parties and he has every 

right to do so as per the provision of the Public Premises 

(Eviction of Unauthorized Occupants) Act 1971 itself. 

Therefore the petitioner is in a convenient position to show 

his apprehension against the arbitrary decision of the 

Opposite Parties in denying him an opportunity of being 

heard. Hence, I am of the opinion that balance of 

convenience tilts towards the petitioner.  

iii. Irreparable loss: on the basis of the discussion 

aforesaid, prima facie it seems that the petitioner is already 

affected by the alleged Notice No.WS/LAND/01/350 dated 

30.12.2019 by the opposite parties to vacate the suit 

premises within 7 days w.e.f. 30.12.2019. In such a 
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situation, if the opposite parties are not restrain and 

prohibiting, the purpose for filing the main suit and this 

injunction petition may be frustrated, and which may cause 

irreparable damages to the petitioner, and may adversely 

affect his right. 

Accordingly the petitioner is able to show that the 

apprehension raised by him has resonance and the golden 

principle underlying the present injunction petition favour 

of the petitioner. But simultaneously, it is also to be born in 

mind that the defendants are contending that the above 

disputed suit premises on the land is belonging to 

N.F.Railway. So, considering the rival pleadings of both the 

parties, I am of the considered view that if an order to 

maintain status quo of the suit land is passed, it will be just 

and proper.  

Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit 

premises on the land as on today and no party will change 

the nature, character or feature of the disputed suit 

premises nor any party during pendency of suit shall raise 

any construction without the prior permission of this Court.   

The Opposite Parties, their men, employees, agents, 

representatives, assigns, associates are restrained from 

giving effect to the Notice No.WS/LAND/01/350 dated 

30.12.2019 and all further recovery proceedings initiated 

consequent thereof in any  manner and they are further 

restrained from taking any steps of against the suit 

premises till disposal of the main suit.  
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This order is purely temporary in nature and would 

not have any effect on the final disposal of the suit. 

The petition is disposed of accordingly. 

Misc(J) case is disposed of on contest without cost. 

 


